
Jean Monnet Centre of Excellence
Erasmus+

The new Copyright Directive: what opportunities for 
cultural heritage institutions?

Workshop – Friday 20 September 2019

Bournemouth University



Maurizio Borghi

Professor of Law

Centre for Intellectual Property Policy & Management Bournemouth 

University

Making friends with copyright

Friday 20 September 2019





Digitising out-of-commerce works in the EU

2012: LOI n° 2012-287 du 1er mars 2012 relative à l'exploitation 
numérique des livres indisponibles du XXe siècle

2016: CJEU Soulier and Doke, C-301/15





2019: Directive (EU) 2019/790 of the European Parliament and of the 
Council of 17 April 2019 on copyright and related rights in the Digital 
Single Market

To be transposed by by 7 June 2021



• Extended collective licensing

• Backstop copyright exception

Article 8 – overview

• subject to opt-out 
provision

• Works first published in EEA (with some derogations)

Out-of-commerce works other subject matter permanently in a 
CHI collection



1. Member States shall provide that a collective management organisation, in accordance with
its mandates from rightholders, may conclude a non-exclusive licence for non-commercial
purposes with a cultural heritage institution for the reproduction, distribution, communication
to the public or making available to the public of out-of-commerce works or other subject
matter that are permanently in the collection of the institution, irrespective of whether all
rightholders covered by the licence have mandated the collective management organisation, on
condition that:

(a) the collective management organisation is, on the basis of its mandates, sufficiently
representative of rightholders in the relevant type of works or other subject matter and of the
rights that are the subject of the licence; and

(b) all rightholders are guaranteed equal treatment in relation to the terms of the licence.

1. Extended collective licensing



2.   Member States shall provide for an exception or limitation to the rights provided for in 
Article 5(a), (b), (d) and (e) and Article 7(1) of Directive 96/9/EC, Articles 2 and 3 of Directive 
2001/29/EC, Article 4(1) of Directive 2009/24/EC, and Article 15(1) of this Directive, in order to 
allow cultural heritage institutions to make available, for non-commercial purposes, out-of-
commerce works or other subject matter that are permanently in their collections, on condition 
that:

(a) the name of the author or any other identifiable rightholder is indicated, unless this 
turns out to be impossible; and

(b) such works or other subject matter are made available on non-commercial websites.

3. Member States shall provide that the exception or limitation provided for in paragraph 2 only 
applies to types of works or other subject matter for which no collective management 
organisation that fulfils the condition set out in point (a) of paragraph 1 exists.

2. Backstop copyright exception



4. Member States shall provide that all rightholders may, at any time, easily and effectively, 
exclude their works or other subject matter from the licensing mechanism set out in 
paragraph 1 or from the application of the exception or limitation provided for in paragraph 2, 
either in general or in specific cases, including after the conclusion of a licence or after the 
beginning of the use concerned.

1 & 2: Opt-out provision



5. A work or other subject matter shall be deemed to be out of commerce when it can be 
presumed in good faith that the whole work or other subject matter is not available to the public 
through customary channels of commerce, after a reasonable effort has been made to determine 
whether it is available to the public.

Member States may provide for specific requirements, such as a cut-off date, to determine 
whether works and other subject matter can be licensed in accordance with paragraph 1 or used 
under the exception or limitation provided for in paragraph 2. Such requirements shall not extend 
beyond what is necessary and reasonable, and shall not preclude being able to determine that a 
set of works or other subject matter as a whole is out of commerce, when it is reasonable to 
presume that all works or other subject matter are out of commerce.

‘Out-of-commerce’ status



6. Member States shall provide that the licences referred to in paragraph 1 are to be sought 
from a collective management organisation that is representative for the Member State where 
the cultural heritage institution is established.

CMO representativeness



7.   This Article shall not apply to sets of out-of-commerce works or other subject matter if, on the 
basis of the reasonable effort referred to in paragraph 5, there is evidence that such sets 
predominantly consist of:

(a) works or other subject matter, other than cinematographic or audiovisual works, first 
published or, in the absence of publication, first broadcast in a third country;

(b) cinematographic or audiovisual works, of which the producers have their headquarters or 
habitual residence in a third country; or

(c) works or other subject matter of third country nationals, where after a reasonable effort 
no Member State or third country could be determined pursuant to points (a) and (b).

By way of derogation from the first subparagraph, this Article shall apply where the collective 
management organisation is sufficiently representative, within the meaning of point (a) of 
paragraph 1, of rightholders of the relevant third country.

Exclusions


