Digital monopolies: how they
are caused and how to unlock
them

Maurizio Borghi

CIPPM — Bournemouth University



‘Digital monopolies’
* Not just monopolies on the exploitation of digital objects (e.g. digitized works),
but monopolies over (certain) uses made possible by digitization

* (As far as copyright works are concerned:) the ‘in-copyright / public domain’
divide is of no guidance

* Legal / economic / technological monopolies?

e Similar (but not akin) natural monopolies



4.7 Uss of Library Digital Copy on Library Website. Library shall have the right {0 Use A
Library Digital Copy, in whole or in part at Library's sole discretion, as part of services offered on
Library's webslte. Library may not charge, recsive payment or other considoration for the Library
Digital Copy in connaction with Library’s websile,  Library shall implement technological measures
(e.g., through use of the robots.ixt protocol) to restrict automated access lo any portion of the Library
Digital Copy or the portions of the Library websile on which any portion of the Library Digilal Copy 18
available, Library shall also use best endeavours to prevent hird parties from (a) doewnloading or
otherwise obtaining any portion of the Library Digital Copy for commercial purposes, (b) redistributing
any portions of tha Library Pigital Copy, or {c) automated and systemalic downloading from ilS
website image files from the Library Digital Copy. Library shall develop methods and sysiems for
encuring that substantiat portions of the Library Digital Gopy are not downloaded from the services
offared on Library's wabsite or otherwisa disseminated to the public at large. Library shail also
implement security and handling procedures for the Library Digital Copy which procedures shall be
mutually agread by the Parties. EXcept as expressly allowed herein, Library will not share, provide,
license, or sell the Library Digital Copy 10 any third party. All restrictions and requirements set forth in
this Agreement regarding use or distribution (including without limitation those set forth in this Section
4,{) of the works contained in the Library Digilal Copy ehall terminate fifteen (15) yaars following the
date that Google has made 2 Digital Copy of such work available to Library

British Library / Google Agreement, 30 March 2011




4.8 Nun-Profit Usas. Library may provide all or any poition of the Library Digital Copy
that is, at the time of such provision, a Digital Copy of a public domain work to (a) academic
Institutions or research or public libraries, or (b) when requested by Library and agreed upon in writing
by Geogle, other not-for-profit or government entities that are not providing search or hosting services
substantially _similar_to those provided by Google, inciuding but not limited to those services
substantially similar to Google Book Search {provided, however, tiat Google acknowledges and
agrees thal print-on-demand services are not substantially similar to any such services and Library
may provide such portlons of the Library Digital Copy to an entity set forth in this clause (b) solely for
such entity 1o provide print-on-demand services for Library without Google's consent), such
agreement not to be unreasonably withheld or delayed {each entity in clauses {(a) and (b) being
refarred to as an “Additional Institution”), in each case for research, scholarly, or academic
purposes, all of which must be noncommercial (unless otherwise agreed upon In writing by Google).

ny Snal Tnslulion must enter into a wrilien agreement with Google prior to Library providing
any portion of tha Library Digital Copy to such Addilivnal Institutlon, the form of which Google will
provide to Library. Such agreement will prohibit such Additional Institution from redistributing such
portions of the Library Digital Copy t0 other enlities {beyond providing or making content available to
<cholars and other users for educational or research purpeses), prohibit such Additional Institution
from using such portions of the Library Digital Copy to provida search or hosting services subsiantially
similar Lo those provided by Google, including but not limited 10 those sarvices substantially similar to
Googte Book Search, and require such Additional Institution (i) to use reasonable efforts to prevent
third parties from buik downloading substantial portions of such Digital Coples of such works, and (i)
to implement technological measures (e.g., through use of the robots.txt protocol) to restrict
automated access to any part of such entity's webslie where substantial portions of such Digitai
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4.9 Europeana. For clarity, nothing in this Agreement restricts Library from allowing
Europeana to crawl the Standard Metadata of the Digital Copies provided to Library by Google.




Use of digitized books in search results

GO : gle "perhaps the greatest thing to be gained from the reading of books is the desire tc n

Web Images Videos Shopping News More ~ Search tools

About 1 results (0.49 seconds)

Cookies help us deliver our services. By using our services, you agree to our use of cookies.

Learn more m

Stand Still Like the Hummingbird - Page 159 - Google Books ...
books_google.co.uk/books?isbn=0811203220

Henry Miller - 1962 - Fiction

But perhaps the greatest thing to be gained from the reading of books is the
desire to truly communicate with one's fellow man. To read a book properly is to ...



Use of digitized books in search results
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Stand Still Like the Hummingbird

i Henry Miller
o epoclcsalatie New Directions Publishing. 1962 - Fiction - 194 pages
New Directions Publishing Yo % Yo ¥

Amazon.co.uk
BookDepository - £9.99
Waterstone's THE HUMMINGBIRD
WHSmith HENRY MILLER

Blackwell

36 Reviews
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STAND STILL LIKE

One of Henry Miller's most luminous statements of his personal philosophy of life, Stand Still Like the Hummingbird, provides a symbolic title for this collection of stories and essays

Find in a library
Find local bookshops
All sellers »
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New! Shop for Books on Google Play

Search inside

Preview this book »

What people are saying - Write a review

Review: Stand Still Like the Hummingbird

Browse the world's largest eBookstore and User ratings

start reading today on the web, tablet phone, U&7 Review - Tara Bree - Goodreads - e
or ereader. | learned that | am not really into Henry Miller. It is difficult for me to concentrate on what he is writing. Perhaps it's because | am coming out of 7 years of schooling and am tired of extreme ... Read full review i stars =
stars | ]
a0 Googlc;Play Now/s Review: Stand Still Like the Hummingbird 3 stars 5
User Review % % % % * - Matt Macneil - Goodreads 2 stars 2
complex and confident Read full review 1star W 2
My library
My History
Books on Google Play Related books
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Use of digitized books in search results

WEB IMAGES VIDEOS MAPS NEWS MORE

b bing "perhaps the greatest thing to be gained from the reading of booksi =~ S

71.900 RESULTS  Narrow by language ¥  Narrow by region v

No results found for "perhaps the greatest thing to be gained from the
reading of books is the desire to truly communicate with one’s fellow
man".

Showing results for perhaps the greatest thing to be gained from the reading of books is
the desire to truly communicate with one’s fellow man (without quotes).

< : : - 2 : © The Web
@ ; perhaps the greatest thing to be gained from the reading of books is the desire to t m © UK Only

Everything * Your search for "perhaps the greatest thing to be gained from the reading of books is the desire to truly
communicate with one’s fellow man" did not match with any Answers results.
images Search Suggestions:
» Make sure all words are spelled correctly
o Try different keywords
o Try more general keywords
o Try fewer keywords
» View more Search Tips

Videos



UK & IRELAND

YAHOO’ "perhaps the greatest thing to be gained from the reading

Web Search @ the Web @ only in UK © only in Ireland
Images

i Showing results for perhaps the greatest thing to be gained from the
iaeo

reading of books is the desire to truly communicate with one’s fellow man

News Search instead for "perhaps the greatest thing to be gained from the reading of books is the
desire to truly communicate with one's fellow man”
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Fiction: The Talisman
fiction.eserver.org/novels/the_talisman.html Cached
. Sir Walter Scott: The Talisman ===== an electronic edition. version 1.2: 1997-05-23
Anytime
Past day

How Reading Changed My Life by Anna Quindlen — Reviews ..
Past week www.goodreads.com/book/show/113148 Cached

| would hide under the covers with a flashlight reading books so my dad wouldn ...
sometimes | truly feel that | like ... "Perhaps it is true that at a base ...

Past month

Fiction: Miscellaneous Prose: 8 - Fiction: Welcome to The ...
fiction.eserver.org/novels/miscellaneous _prose 8.html
Sir Walter Scott: Miscellaneous Prose Works — volume |, part 8 ...

paragraph 2 - Google Books

books.google.com/books?id=cKIDIdEP SHMC&pg=PA125&Ipg=PA...
We would like to show you a description here but the site won't allow us.

Home | 2010 Enterprises2010 Enterprises

www.2010enterprises.com Cached

Home. Established in 1998 and involved in web design, development, e-commerce, direct
marketing, and Search Engine Optimization since inception, 2010 Enterprises ...




Extra-layer of protection (in EU)

* Directive 96/6, Art. 7(1) (sui generis database right)

e CJEU Innoweb 2013 (C-202/12): ‘Meta search engines’ infringe database
right if they

i. offer the same functionalities as

ii. transfer data in real time from

iii. present results in an order that reflects similar criteria as those of
...the search engine of a protected database



Extra-layer of protection (in EU)

e Unfair competition protection against ‘parasitic copying’ (look-alike) —
applicable to search results? (Cf Hogan Lovells Final Report on Parasitic
Copying for the European Commission, MARKT/2010/20/D)



Indexing

Search engines organize the world’s information etc...

Are books and cultural artifacts part of the world’s information in the same way
as web pages are?

Books, journals, etc. = ‘discrete documents that operate with internal cohesion
more than external linkages’

Google’s search algorithms, while effective (yet imperfect) for something as
dynamic and ephemeral as the Web, are wholly inappropriate for stable texts
such as books (Siva Vaidhyanathan, The Googlization of Everything (and Why
We Should Worry), Berkeley: California University Press, 2011, 171)



How many ways to ‘organize the world’s information’?

Google

books

Researching a topic? e New! Shop for Books on Google Play .

wr
Search the latest index of the world's books. Find millions of h.:’ Browse the world's largest eBookstore and start b
great books you can preview or read for free. reading today on the web, tablet, phone, or ereader. /

I Search Books "Go to Google Play Now » Google play

Browse books and magazines »

My library

About Google Books - Privacy Policy - Terms of Service - Blog - Information for Publishers - Report an issue - Help - Sitemap - Google Home

©2012 Google
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Home My Europeana Choose a language v

‘ eumPeJana Search v Help
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Creators

Subjects
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ana 1914-
1918

Take a look at the new and improved Europeana 1914-1918 website

and browse the most important pan-European collection of original
First World War source material.




Beyond indexing and search...

‘We’re not scanning all those books to be read by people. We’re scanning them to be
read by Artificial Intelligence’ (Anonymous Google engineer, early 215t Century BC)



Beyond indexing and search...

* Search engine optimization

“the very worst [search] algorithm at 10 million words is better than the very best
algorithm at 1 million words” (Objection of Yahoo! to Settlement Agreement, Authors
Guild v Google, No 1:05-CV- 08136, 8 September 2009, p. 25)

 TDM-based technologies (e.g. statistical machine translation, OCR, voice recognition
algorithms, ...)

* Blue skies research on large corpuses of texts (‘digital humanities’ or ‘culturomics’)



End of the ‘enough and as good’ provision?

Nor was this appropriation of any parcel of land, by improving it, any prejudice to any
other man, since there was still enough and as good left

Nobody could think himself injured by the drinking of another man, though he took a
good draught, who had a whole river of the same water left him to quench his thirst.
And the case of [automated and systematic access to digital copies], where there is
enough of both, is perfectly the same.”

Locke, Second Treatise of Government, Chapter V, paragraph 33 (revisited)



Unlocking digital monopolies

Reducing time-limit of preferential uses (from 15 to 7 years — as per Recommendation
2011/711, Rec. 9) — how effective?

Antitrust measures: doctrine of essential facilities (aka ‘refusal to license’ — ECJ
Magill, C-241—242/91P) — how realistic?

D.0.Y. measures — e.g. Internet Archive hosting = 1M public domain books
downloaded from Google Books and uploaded on their servers by users

Compromise solutions: treating digital repositories as public goods — enabling public
participation in the way information and knowledge are organized and shared



